Page 1

1 of 1 DOCUMENT

CITY OF NEW YORK, for itself and all other persons similarly situated,
Plaintiff, v. GENERAL MOTORS CORPORATION, Defendant

No. 72 Civ. 4213

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
NEW YORK

60 F.R.D. 393; 1973 U.S. Dist. LEXIS 12366; 17 Fed. R. Serv. 2d (Callaghan)
869; 1973 Trade Cas. (CCH) P74,683

August 8, 1973

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff city moved, under Fed. R. Civ. P. 23, for leave to proceed on behalf of
all non-federal governmental units and instrumentalities in the United States which had purchased city buses
or bus parts during a certain period. Defendant automobile manufacturer moved to have plaintiff's counsel
disqualified on the grounds that the representation was allegedly unethical.

OVERVIEW: Plaintiff city moved, pursuant to Fed. R. Civ. P. 23, to proceed in its antitrust action on behalf of
all non-federal governmental units and instrumentalities in the United States which had purchased city buses
or bus parts during the period in question. Defendant automobile manufacturer moved to have plaintiff's
counsel disqualified, citing ethical considerations. The court held that an action on behalf of a national class
was not inappropriate under the circumstances. The court determined that plaintiff's claim regarding
defendant's alleged monopolization was not atypical. The court found that the common underlying issue of
liability pursuant to an unlawful, nationwide monopoly predominated over any questions as to the varying
nature or amount of damages. The court also determined that the prior participation of plaintiff's counsel as
an attorney for the Department of Justice in an allegedly similar matter against the same defendant did not
render his involvement in the action violative of Model Code of Professional Responsibility Canon 9.

OUTCOME: Plaintiff city was granted leave to proceed on behalf of the national class, as the common
underlying issue of liability pursuant to an unlawful, nationwide monopoly predominated over any questions
as to the varying nature or amount of damages. Defendant's motion to disqualify plaintiff's counsel was
denied.

CORE TERMS: transit, bus, grand jury investigation, class action, buses, antitrust, diesel engines, discovery,
ethical, manufacture, locomotives, thority, sworn, Disciplinary Rule, class members, appearance of
impropriety, truck, monopolization, monopoly, pertaining, portation, subpoena, tion, tem, governmental units,
accept employment, impropriety, financing, initiated, accessories

LexisNexis(R) Headnotes

Civil Procedure > Class Actions > Prerequisites > General Overview
[HN1] See Fed. R. Civ. P. 23(a).

Civil Procedure > Class Actions > Judicial Discretion

Civil Procedure > Class Actions > Prerequisites > Predominance

[HN2] Fed. R. Civ. P. 23(b)(3) provides that where the requirements of subdivision (a) have been met, class
action status may be conferred if the court finds that the questions of law or fact common to the members of
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the class predominate over any questions affecting only individual members, and that a class action is
superior to other available methods for the fair and efficient adjudication of the controversy.

Civil Procedure > Parties > Joinder > Permissive Joinder

Civil Procedure > Class Actions > Prerequisites > General Overview

Civil Procedure > Pretrial Matters > Conferences > Pretrial Conferences

[HN3] The prospect of further intervention and joinder, combined with the inevitable proliferation of lawsuits,
is inimicable to economical adjudication.

Civil Procedure > Sanctions > Misconduct & Unethical Behavior > General Overview

Criminal Law & Procedure > Counsel > Right to Counsel > General Overview

Legal Ethics > Client Relations > Appearance of Impropriety

[HN4] The unfettered right to the selection of counsel of one's own choosing is an essential feature of our
legal system, and interference by the courts with the choice made is justified only when necessary to
maintain the integrity of the rule of law and public confidence in the fair administration of justice. The court's
responsibility in this instance, therefore, is to seek to perform what is at times a discreet task of allowing full
exercise of a client's right to choose his own counsel without permitting deviation from ethical standards of
professional conduct.

Civil Procedure > Counsel > General Overview

Civil Procedure > Sanctions > Misconduct & Unethical Behavior > General Overview
Legal Ethics > Client Relations > Appearance of Impropriety

[HN5] See Model Code of Professional Responsibility Canon 9, EC 9-3, and DR 9-101.

Civil Procedure > Counsel > General Overview

Civil Procedure > Sanctions > Misconduct & Unethical Behavior > General Overview

Legal Ethics > Client Relations > Appearance of Impropriety

[HN6] No specific impropriety or prejudice need be shown to prove a violation of Model Code of Professional
Responsibility Canon 9, EC 9-3, or DR 9-101.

Civil Procedure > Counsel > General Overview

Civil Procedure > Sanctions > Misconduct & Unethical Behavior > General Overview

Legal Ethics > Client Relations > Appearance of Impropriety

[HN7] Model Code of Professional Responsibility EC 9-3 states that to accept employment in connection with

any matter in which the lawyer had substantial responsibility prior to leaving public office would give the
appearance of impropriety even if none exists.

COUNSEL: [**1] Corp. Counsel of City of New York for plaintiff, Norman Redlich, Corp. Counsel, New
York, New York, Evan Davis, Asst. Corp. Counsel, New York, New York, of counsel.

Cadwalader, Wickersham & Taft, New York, New York, for plaintiff, George D. Reycraft, and Terence F.
Gilheany, New York, New York, of counsel.

Cravath, Swaine & Moore, New York, New York, for defendant; Bruce Bromley, Paul M Dodyk, V. Thomas
Fryman, Jr., New York, New York, of counsel.

JUDGES: Robert L. Carter, District Judge.
OPINION BY: CARTER

OPINION
[*394] ROBERT L. CARTER, District Judge.

The City of New York has moved, pursuant to Rule 23 of the Federal Rules of Civil Procedure and Rule 11A
of the Local Rules of this court, for leave to proceed on behalf of all non-federal governmental units and
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instrumentalities in the United States which have purchased or have contributed to the purchase of city
buses or bus parts, as defined in paragraph 6 of the complaint, during the period covered by this action.
General Motors has moved to have George Reycraft, Esq. disqualified from representing the City on the
ground that such representation is in violation of the Code of Professional Responsibility.

The Motion for [**2] Class Action Determination 1

1 [HN1] Rule 23(a) lists the following prerequisites to the maintenance of a class action:

(1) the class is so numerous that joinder of all members is impracticable, (2) there are questions of law or fact
common to the class, (3) the claims . . . . of the representative parties are typical of the claims of the class, and
(4) the representative parties will fairly and adequately protect the interests of the class.

Counsel for the City of New York have represented, on the basis of their discovery to date, that the class
plaintiff seeks to represent includes between 200 and 300 non-federal governmental units and
instrumentalities and that its membership is readily and precisely determinable. A preliminary list of 177
class members has been provided to the court and is attached hereto as an Appendix. The City has agreed
to bear the cost of direct notice to each member of the class.

It is apparent that there are common questions of law and fact and that the [*395] size [**3] of the class
warrants a finding that joinder is impractical. 2 Moreover, the court has no reason to doubt that the City of
New York can and will provide fair and adequate representation to the other members of the class.
Fed.R.Civ. P., Rule 23(a)(1), (2) and (4).

2 It does not appear, on the other hand, that the class membership is so large as to make a class action unmanageable.

The defendant contends that differences among the class members regarding the manner of purchase and
payment; the effect of the alleged monopolization upon physical, economic, environmental and sociological
conditions; design specifications and the amounts paid make class action treatment inappropriate in this
case. These factors at first blush, seem supportive of the defendant's contention, but on full consideration it
becomes clear that each of these local differentiations relates solely or primarily to the question of damages
and will be of little or no relevance in determining plaintiff's underlying claims.

The complaint alleges [**4] an unlawful, nationwide monopoly which operates to the detriment of every
public body providing or financing bus systems in the United States. Should plaintiff succeed in proving that
common claim, the complications which might arise by virtue of differences in the nature and extent of
damages can be minimized by the establishment of separate proceedings to determine damages or by the
determination of formulae for the assessment of damages sustained by various members of the class.
Should plaintiff fail to prove its underlying claims, defendant would be spared relitigation of those issues by
similarly situated potential plaintiffs. It is my judgment, therefore, that the claims of the City of New York are
typical of those of the class and that class action treatment is permissible. Fed.R.Civ.P. 23(a)(3).
Philadelphia Electric Company et al v. Anaconda American Brass Company, 43 F. R.D. 452 (E.D.Pa.1968);
State of lowa v. Union Asphalt & Roadoils, Inc., 281 F. Supp. 391 (S.D.lowa 1968).

Defendant has argued that class action litigation is less appropriate in cases which allege monopolization
than in cases which allege a conspiracy to fix prices. Although a monopoly has been charged, [**5] there is
nothing in the complaint which would suggest that we are dealing with anything less than a national market.
Indeed, the City of New York has represented that "General Motors [was] at the time of filing [of] this
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complaint the only company which manufacture[d] new buses in the United States and [was] the principal, if
not sole, supplier to the few other companies which assemble new buses in the United States from parts
manufactured by others"” (Complaint) Under these circumstances, it does not appear that an action on behalf
of a national class is in any way inappropriate or that the claim of the plaintiff regarding the alleged
monopolization is atypical. The possibility of establishing such subclasses as the facts may warrant is not,
however, precluded. Fed.R.Civ.P., Rule 23(c)(4).

[HN2] Rule 23(b)(3) provides that where the requirements of subdivision (a) have been met, class action
status may be conferred if

the court finds that the questions of law or fact common to the members of the class predominate over any questions
affecting only individual members, and that a class action is superior to other available methods for the fair and efficient
adjudication [**6] of the controversy.

It is my view that the common underlying issue of liability pursuant to an unlawful, nationwide monopoly
predominates over any questions as to the varying nature or amount of damages.

[*396] The next consideration is assessment of the superiority of the class action as a means of resolving
this controversy. Defendant has urged that this determination cannot properly be made until such time as
suits are filed by other class members, arguing that class action status should not be conferred unless and
until a number of members of the class manifest a definite and serious interest in litigating their claims. lItis,
however, inconceivable that other governmental units will not pursue such claims in the event that the class
action motion is denied and the suit brought by the City of New York is, or appears likely to be, successful.

In this regard, the lesson of State of lllinois v. Harper & Row Publishers, Inc., 301 F. Supp. 484
(N.D.1l1.L1969), is instructive. That case involved antitrust actions by various state and local government units
to recover damages for the artificial inflation of the price of children's library books. In 1969 the court ordered
[**7] that the litigation proceed as a national class action after noting that:

In 1966 there was a single suit purporting to be a class action. The entire litigation might have been concluded without
further complexity. But defendants successfully opposed the class suit, with the result that lawsuits have blossomed
throughout the country. Rather than the original handful of attorneys, lawyers are now so plentiful that the entire
courtroom is filled at each pretrial conference. Section 1407 consolidation became mandatory. When returned for trial,
the subsequently filed cases will consume substantial amounts of the transferor courts' time. [HN3] The prosepect of
further intervention and joinder, combined with the inevitable proliferation of lawsuits, is inimicable to economical
adjudication. 301 F. Supp. at p. 490.

Defendant's remaining contention that Rule 23 treatment is only appropriate where the proposed class
members are incapable of pursuing the litigation independently is without merit. The 1966 Advisory
Committee's Note to amend Rule 23 sets forth the following guiding considerations for review of a class
action application made pursuant to subsection (b)(3):

The [**8] interests of individuals in conducting separate lawsuits may be so strong as to call for denial of a class
action. On the other hand, these interests may be theoretic rather than practical: the class may have a high degree of
cohesion and prosecution of the action through representatives would be quite unobjectionable, or the amounts at
stake for individuals may be so small that separate suits would be impracticable. 39 F.R.D. 98 (1966) at p. 104.

There is, however, nothing in the language of the Rule itself or in the Committee's commentary which
suggests that the impracticality of separate litigation or the inability of the class members to press their
claims individually is requisite to the maintenance of a class action. The facilitation of litigation by small
claimants with inadequate means is, of course, one of the aims and benefits, but it is not the sole purpose of
Rule 23.

The City of New York has initiated a suit which seeks to present a substantial and obviously attractive cause
of action on behalf of a large number of public bodies which vary in size and in the ability to conduct major
litigation. It has demonstrated its willingness and capability to pursue that [**9] action effectively. Discovery
is proceeding expeditiously. Prompt determination of the underlying issue of liability within the context of this
initial litigation seems the fairer and more efficient way of proceeding.
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[*397] Il
The Motion For Disqualification of Counsel

Defendant contends that Mr. Reycraft's prior participation as an attorney for the Department of Justice in an
allegedly similar matter renders his involvement in this action as counsel for the City of New York violative of
Canon 9, A.B.A. Code of Professional Responsibility. 3 In seeking the removal of plaintiff's counsel, the
defendant is requesting extraordinary relief, the implications of which penetrate to the heart of our adversary
system. [HN4] The unfettered right to the selection of counsel of one's own choosing is an essential feature
of our legal system, and interference by the courts with the choice made is justified only when necessary to
maintain the integrity of the rule of law and public confidence in the fair administration of justice. The court's
responsibility in this instance, therefore, is to seek to perform what is at times a discreet task of allowing full
exercise of a client's right [**10] to choose his own counsel without permitting deviation from ethical
standards of professional conduct. Emle Industries, Inc. v. Patentex, 478 F.2d 562 (2d Cir. decided May 9,
1973).

3 This court is not specifically empowered to enforce conformance with the Code. However, the rules do provide that an
attorney seeking admission to the Southern District of New York must state "that he has read the Canons of Ethics of The
American Bar Association, and will faithfully adhere thereto." (Rule 3(a), General Rules of the Southern District.) Furthermore,
"Conduct violative of the Code of Professional Responsibility of The American Bar Association" may subject an attorney to
disbarment, suspension or censure. (Rule 5(f), General Rules of the Southern District.) The inherent power of this court to take
appropriate action in order to maintain the highest standards of professional ethics has not been challenged, and it is, therefore,
not now necessary to delineate the extent to which the court, in the exercise of its discretion, may go to enforce conformance
with the code.

[**11] Mr. Reycraft's Role As Government Counsel In Matters Involving General Motors

In Mid-1954 Mr. Reycraft became associated with the Antitrust Division of the Department of Justice as a trial
attorney in the General Litigation Section. Almost immediately he was assigned to work on an investigation
to determine whether General Motors was guilty of any illegal monopolization in respect of that aspect of its
business operations relating to buses. Ultimately, a complaint was filed in Michigan--United States v. General
Motors (No. 15816 E.D.Mich. 1956)--which Reycraft "signed and in the preparation of which [he] participated
substantially." Affidavit of George D. Reycraft, sworn to on June 18, 1973 at para. 3. Reycraft worked on the
case from 1954 to 1957 as a staff attorney 4 and then from 1957-1958 as [*398] Assistant Chief of the
General Litigation Section. At no time was he in charge of the litigation; chief counsel throughout the case
was Walter D. Murphy.

4 From January 1955 to March 1956 the Assistant Chief of the Litigation Section was a Mr. George Derr. According to
Reycraft, Derr "directly supervised me in an investigation of all of the Antitrust Division files relating to the automotive industry,
and of General Motors in particular” in response to a Senate request for information and Derr "had access to all information
available to the General Litigation Section relating to litigation being conducted by that Section, including the 1956 Bus case."
Reycraft Affidavit at para. 17. Derr is now employed in the General Counsel's office at G. M.

Derr, in a responding affidavit, claims that "at no time was | ever assigned to, nor did | participate in the Department of Justice
Bus case against General Motors. In fact, a few days after the case was filed | spoke with Mr. Henry M. Hogan, then General
Counsel of General Motors, and requested that | be excused from any assignment involving the Bus case because it was a
matter that had been pending in the General Litigation Section during the time | was Assistant Section Chief. | wanted to avoid
any appearance of impropriety even though | did not participate in the preparation of the case for the Government. The General
Counsel was in complete agreement with my position." Affidavit of George L. Derr, sworn to June 21, 1973 at para. 5.

[**12] In 1958 Reycraft became Chief of the Special Trial Section of the Antitrust Division, and from 1958 to
1961, while serving in that capacity, Reycraft alleges that he "no longer had any direct or indirect involvement
with the 1956 Bus case." Reycraft Affidavit at para. 4. However, in 1961 he was promoted to the position of
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Chief of Section Operations, the third highest position in the Division, and in that capacity "had technical
responsibility for all matters within the Washington office of the Antitrust Division, including the 1956 Bus
case." Id. Reycraft claims to have "no recollection of any active participation on [his] part in the 1956 Bus
case from 1958 through the time [he] departed from the Antitrust Division in December of 1962." Id.

In 1959 the Department of Justice initiated a grand jury investigation of General Motors' Electromotive
Division (locomotives) which ultimately led to the return of an indictment against General Motors in April
1961. Reycraft, as Chief of the Special Trial Section of the Antitrust Division, was actively in charge of that
investigation.

The defendant contends that in addition to investigating locomotives (which investigation [**13] is admittedly
irrelevant to this action), the jury sought and received evidence pertinent to the then pending Bus action and
the present controversy. Defendant points to a subpoena duces tecum issued on September 11, 1959 and
initiated by Reycraft which calls for, among other things, the production of documents pertaining to all
aspects of the manufacture, sale, distribution and pricing of diesel engines ° and information relevant to
certain financing arrangements initiated by General Motors to foster the sale of diesel engines. Both diesel
engines and the antitrust consequences of General Motors' financing arrangements have been made
subjects of litigation in this action. 6

5 The subpoena repeatedly refers to "motor vehicles, diesel locomotives, or diesel engines." A motor vehicle is defined as
including "automobiles and highway trucks" and their parts and accessories, thus excluding buses. Diesel locomotives "includes
parts and accessories therefor, and maintenance, service repair or rebuilding of diesel locomotives, parts and accessories . . . ."
Finally, diesel engine is defined only as including all parts and accessories. One gets the impression that the diesel engines for
which information is sought were the engines used in diesel locomotives only (as opposed to diesel engines used for buses) but
such limitation is not made explicit.

[**14]
6 Plaintiff alleges in its complaint:

para. 22. Pursuant to and in effectuation of the aforesaid attempt to monopolize . . . ., the defendant directly
and through its subsidiaries has done, among other things, the following:

*xx*

(h) Offered to finance and financed the sale of buses on terms which General Motors' competitors with more
limited resources have been unable to meet.

() Refused to sell to other bus manufacturing companies, . . . ., various parts, including automatic
transmissions and diesel engines, for use in the manufacture of buses.

In 1961 Mr. Aloysius Power, General Counsel of General Motors, listed in a letter to Reycraft all of the
people who had searched General Motors' records in order to comply with the grand jury subpoenas issued
in the Electromotive Division investigation. Affidavit of Mr. Bruce Bromley, sworn to on July 2, 1973, Exhibit
2. According to that letter eleven General Motors employees searched the files of the G.M.C. Truck & Coach
Division which manufactures buses. ’

7 It is unclear whether the G.M.C. Truck & Coach Division manufactures only buses but its name would indicate involvement in
the truck manufacturing business as well. Trucks are specifically included as a subject matter of the subpoena under the
definition of "motor vehicle", see Note 5, supra, and, therefore, a search of this Division's records may have occurred in order to
collect information pertaining to trucks and not buses.

[**15] [*399] Inresponse to General Motors' assertions pertaining to the scope of the grand jury
investigation the City has produced the affidavit of Mr. Sanford Litvach, an attorney who was associated with
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the Special Trial Section of the Antitrust Division from mid-1959 to mid-1961. Litvack, who claims to have
been actively involved in the grand jury investigation, states that "the grand jury never sought and never
received any information which related in any way to the government's pending civil action against General
Motors with respect to alleged practices in the manufacture and sale of buses." Affidavit of Mr. Sanford M.
Litvack, sworn to on June 27, 1973 at para. 3. This statement, however, does not completely answer the
defendant's more limited assertions that information was sought and received relevant to diesel engines and
financing arrangements both of which are subjects of this action.

Reycraft has asserted that General Motors failed to move for a protective order against disclosure to the
grand jury concerning matters involved in the 1956 Bus case:

It was perfectly obvious then, as well as now, that if Mr. Bromley believed that the grand jury inquired [**16] into
matters which were involved in pending civil litigation, General Motors would have promptly brought the matter to the
attention of the court in which the civil case was pending and would have been entitled to relief against any such abuse
of the grand jury process.

It appears, however, that General Motors did in fact what Mr. Reycraft indicates Mr. Bromley was entitled to
do to prevent abuse of the grand jury process. Mr. Walter Murphy, Chief Counsel for the government in the
1956 Bus case, has submitted an affidavit pertaining to certain attempts by the government to obtain
information revealed to the grand jury (this incident discussed infra.). Mr. Murphy states: "Judge Cashin [of
the Southern District of New York] had previously entered a protective order with respect to all the financial
data produced by General Motors pursuant to the grand jury subpoena." Affidavit of Mr. Walter D. Murphy,
sworn to on June 26, 1973 ("Murphy Affidavit") at para. 6.

Finally, in respect of the grand jury investigation, Mr. Bromley, in his affidavit in support of defendant's motion
and later at oral argument, has attempted to establish a connection between Reycraft and the [**17] 1956
Bus action as late as 1962 by pointing to an "affidavit of Mr. Reycraft, sworn to on May 15, 1961, [which] was
attached to the application to this court for permission to release General Motors' financial and accounting
manuals from the secrecy of grand jury proceedings for use in the 1956 Bus action." Affidavit of Bruce
Bromley, sworn to on May 31, 1973 at para. 17.

In fact, however, the 1961 Reycraft affidavit was submitted in support of a motion to release certain
documents obtained by the grand jury for use in the Northern District of Ohio in connection with another case
against General Motors but pertaining to the acquisition of Euclid Machinery Co. (earthmoving equipment).

Judge Palmieri apparently did not permit the documents' release but did make Reycraft's affidavit, which
generally described the nature of the financial records kept by General Motors, available to the government
attorneys in the Ohio action. As Reycraft points out, the mere fact that Department of Justice attorneys
needed and sought court permission to discover the contents of another Department of Justice attorney's
affidavit is a demonstration of the [*400] extent to which information [**18] within the Department was
restricted to attorneys assigned to each particular case.

Mr. Murphy, the chief counsel of the 1956 Bus action, reveals by affidavit that application was made in the
Southern District "for an order permitting the attorneys conducting [the grand jury] investigation to make
available to members of the Antitrust Division's General Motors bus staff certain financial and accounting
manuals of General Motors obtained in the grand jury investigation." Murphy Affidavit at para. 6. The
affidavit in support of this motion was made by Mr. Paul Owens, who at the time was in charge of the grand
jury investigation. The application was denied. 8 It is established, then, that two different sets of Justice
Department attorneys sought court orders to obtain grand jury documents, and the suggestion is raised that
these may not have been available through normal discovery processes.

8 The confusion over these applications may have arisen because Mr. Murphy, in support of his motion decided by Judge
Cashin to release grand jury information to the attorneys in the Bus case, cited as precedent (and may have even included as
an exhibit) the earlier release of the Reycraft affidavit to the attorneys in the Ohio action.
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[**19] Applicability of Canon 9

[HN5] Canon 9 of the Code of Professional Responsibility, and the relevant "Ethical Consideration" and
"Disciplinary Rule" © upon which the defendant bases its motion for disqualification provide:

"Canon 9
A Lawyer Should Avoid Even the Appearance of Professional Impropriety

Ethical Considerations
* % % *

"EC 9-3 After a lawyer leaves judicial office or other public employment, he should not accept employment in
connection with any matter in which he had substantial responsibility prior to his leaving, since to accept employment
would give the appearance of impropriety even if none exists.

x k% ¥

Disciplinary Rules

"DR 9-101 Avoiding Even the Appearance of Impropriety.
* k% *

(B) A lawyer shall not accept private employment in a matter in which he had substantial responsibility
while he was a public employee.

[HN6] No specific impropriety or prejudice need be shown to prove a violation of these provisions. See, e.g.,
United States v. Trafficante, 328 F.2d 117, 120 (5th Cir. 1964); Hilo Metals Co. v. Learner Co., 258 F. Supp.
23, 26 (D.Hawaii 1966). The "Ethical Considerations" give substance to the Canon by [*401] [**20]
describing some of those practices which do in fact appear improper. In regard to the fact situation in this
case [HN7] E.C. 9-3 states that "to accept employment [in connection with any matter in which the lawyer
had substantial responsibility prior to leaving public office] would give the appearance of impropriety even if
none exists."

9 The Preliminary Statement of the Code provides:

"The Canons are statements of axiomatic norms, expressing in general terms the standards of professional
conduct expected of lawyers in their relationships with the public, with the legal system, and with the legal
profession. They embody the general concepts from which the Ethical Considerations and the Disciplinary
Rules are derived.

"The Ethical Considerations are aspirational in character and represent the objectives toward which every
member of the profession should strive. They constitute a body of principles upon which the lawyer can rely
for guidance in many specific situations.

"The Disciplinary Rules, unlike the Ethical Considerations, are mandatory in character. The Disciplinary Rules
state the minimum level of conduct below which no lawyer can fall without being subject to disciplinary action. .
... An enforcing agency, in applying the Disciplinary Rules, may find interpretive guidance in the basic
principles embodied in the Canons and in the objectives reflected in the Ethical Considerations."

[**21] The Canon, however, is clearly addressed to "private employment" and has, in my judgment, no
relevance to the instant situation. Mr. Reycraft's role as counsel for the City of New York cannot be regarded
as "private employment". 10 He has not changed sides. First, as counsel for the federal government, and
now as counsel for the City of New York, he was and is pressing the claims of entities against General
Motors. The mere fact of Reycraft's representation of both the United States and the City of New York in
litigation against General Motors does not in and of itself give the appearance of impropriety.
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10 There is a fee arrangement between the City and Mr. Reycraft by which, if the City should prevail, he stands to gain very
substantial remuneration. However, the fact or size of his fee for services seems totally irrelevant to the basic issue raised
here.

Here that conclusion is strongly undergirded in that there is nothing antithetical in the postures of the two
governments in the actions in question, [**22] and the legal theories which Mr. Reycraft asserted as
attorney for the United States and asserts here as counsel for the City of New York are consonant one with
the other. Therefore, since the basic thrust of Canon 9 is to bar former government employees from
subsequently accepting employment in the same cause on behalf of private parties, and since Mr. Reycraft's
employment as counsel for the City of New York is in no way antagonistic to the position taken in the prior
litigation or adverse to any interest of the United States, no showing of the appearance of impropriety has
been made. 11

11 Mr. Reycraft fully advised the Department of Justice of his participation in this action and the facts of his prior association
with the Department prior to agreeing to act as counsel in this case. Reycraft affidavit, Exhibit B, Letter to Mr. Thomas E.
Kauper, Assistant Attorney General, Antitrust Division, Department of Justice, from Mr. George D. Reycraft, dated August 4,
1972. In response, Mr. Leon Ulman referred to two federal conflict of interest laws: 18 U.S.C. § 207(a) which prohibits a former
United States employee from ever acting as attorney for anyone other than the United States in a matter in which the United
States is a party and in which he participated "personally and substantially" while in the government employ; and 18 U.S.C. §
207(b) which bars, for one year, a former United States employee from acting as attorney in connection with any matter which
was within his "official responsibilities" during the year preceding the termination of his government service.

The Ulman letter concludes by noting that § 207(b) clearly has no application and as to § 207(a) "the United States will not be a
party to or have a direct and substantial interest in the private antitrust suit by the City of New York against General Motors.
Therefore, section 207(a) has no application." Reycraft affidavit, Exhibit C, Letter to Mr. George D. Reycraft, from Leon Ulman,
Deputy Assistant Attorney General, Office of Legal Counsel, Department of Justice, dated October 12, 1972.

[**23] Although the inapplicability of Canon 9 is established by the fact that Mr. Reycraft's employment in
this matter is not private, denial of defendant's motion can be predicated upon the additional ground that the
litigation now before this court is not the same "matter" with which Mr. Reycraft was involved during his
employment with the Justice Department.

The 1956 action was a civil suit against General Motors alleging that it had monopolized the manufacture
and sale of buses in violation of Section 2 of the Sherman Act. That claim constitutes one aspect of the case
now pending. 12

12 The complaint in this case also alleges that the defendant violated Section 7 of the Clayton Act. This claim was not made by
the government in the 1956 case and it is thus clearly a new "matter”.

[*402] The complaint alleges that General Motors not only has monopoly power but has exercised that
power within the last few years. 13 The relevant statute of limitations, 15 U.S.C. § 15b, provides that "any
action [for [**24] violation of the antitrust laws] shall be forever barred unless commenced within four years
after the cause of action accrued . . . ." Therefore, while it is not necessary to decide now the extent to which
plaintiff will be permitted to delve into matters of the more distant past, either by discovery or at trial, it is
clear that only recent violations of the law will be sufficient to sustain its cause of action. Plaintiff,
understanding this burden, asserts:

"The evidence will show that notwithstanding the Consent Decree [terminating the 1956 action], General Motors
continues to hold monopoly power in the transit bus industry. It is expected that the major part of the City's case will
consist of proof of events and practices occurring during the past ten years." Reycraft Affidavit at at para. 14.
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13 Indeed, General Motors fully recognizes this fact as evidenced by its objection to certain allegedly overbroad discovery
requests of plaintiff. "Briefly stated under its monopolization charge, the plaintiff must show not only the power to exclude
competition and the power to control prices but it must also show the exercise of that power in its impact on plaintiff within the
period of the statute of limitations."

[**25] In Control Data Corp. v. International Business Machines Corp., 318 F. Supp. 145 (D.Minn.1970), the
plaintiff's attorney had previously worked on a suit against IBM while he was with the Department of Justice.
That earlier suit ended in a consent judgment entered in 1956. The court gave five reasons for denying the
motion to disqualify the plaintiff's attorney: (1) the attorney's service with the Department had ended 15 years
ago; (2) the subject of the earlier suit was tabulating machines while the later suit involved computers; (3) the
computer industry had changed so extensively that any information still retained by the attorney could not be
of any value; (4) any information he had would be irrelevant and immaterial; and (5) the present illegal acts
were not "investigated or passed upon" 14 in the earlier action.

14 At that time the ABA Canons of Professional Ethics provided in Canon 36:

"A lawyer, having once held public office or having been in the public employ, should not after his retirement
accept employment in connection with any matter which he has investigated or passed upon while in such
office or employ."

[**26] All of the factors which led the Control Data court to deny the motion to disqualify, save, perhaps, the
drastic change in the industry, are present and compel the same conclusion here.

In determining whether this case involves the same matter as the 1956 Bus case, the most important
consideration is not whether the two actions rely for their foundation upon the same section of the law, but
whether the facts necessary to support the two claims are sufficiently similar. | conclude that they are not.

As to the grand jury investigation, there is some conflict, but it is clear that the grand jury's concern was with
locomotives and not with buses or bus parts. While there may have been some overlapping in information
obtained through discovery in the Bus case and that secured by the grand jury, the thrust and purpose of that
investigation are remote from this action. Therefore, even if Canon 9 were considered applicable, it would
not bar Reycraft's representing plaintiff in this cause on the basis of the appearance of impropriety.

That, however, does not end the matter. In determining the propriety or impropriety of Mr. Reycraft's
engagement by the City of New York it [**27] is, in my judgment, appropriate for the court to determine not
only the applicability [*403] of Canon 9, but also whether he obtained, in his capacity as United States
counsel in the 1956 Bus action and in the grand jury investigation, information as to defendant's operations
which is arguably privileged and would not have been available to counsel for any party other than the United
States. It is not enough for defendant to show that he may have gained some expertise and skill in respect
of the handling of the current litigation. What must be shown is that he gained in skill or knowledge that
which would not have been possible for counsel for New York to obtain on their own. A case for that
conclusion has not been made.

Certainly, he learned nothing in the 1956 Bus action that counsel for the City could not have obtained.
Barring, of course, restrictions in respect of time limitations or permissible discovery which the statute of
limitations may mandate in this action, there is no indication that Reycraft, as Department of Justice attorney,
could go further into General Motors' affairs than he will be able to do as counsel in this action.

Furthermore, as far as [**28] | can ascertain, he was not able, as attorney in charge of the grand jury
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investigation, to exceed the limits of permissible discovery in this action. While there is some confusion as to
what was involved in the grand jury investigation, defendant has not made a showing that any privileged
information was gained by Reycraft in the course of that investigation. There has thus been no showing of
prejudice or disadvantage to defendant in respect of the present litigation by virtue of the fact that Reycraft
represented the United States in proceedings against General Motors some 10-11 years ago.

ORDER (August 15, 1973)

The City of New York is granted leave to proceed on behalf of all non-federal governmental units and
instrumentalities in the United States which have purchased or have contributed to the purchase of city
buses and bus parts during the period covered by the complaint. The parties are directed to submit
proposed notices to the class within thirty days of the date of this order. The motion to disqualify Mr.
Reycraft is denied.

So ordered.
APPENDIX
Preliminary List of Class Members
Abilene, Texas Abilene Transit System
Akron, Ohio Akron Metropolitan Regional
Transit Authority
Albany, New York Capitol District Transportation
Authority
Albuquerque, New Mexico Albuquergue Transit System
Alexandria, Louisiana Municipal Bus Lines
Allentown, Pennsylvania Lehigh & Northampton Transit
Authority
Altoona, Pennsylvania Transportation & Morot Buses For
Public Use Authority
Amarillo, Texas Amarillo Transit System
Amsterdam, New York City of Amsterdam Transporta-
tion Dept.
Anchorage, Alaska Anchorage Transit System
Ann Arbor, Michigan Ann Arbor Transportation Au-
thority
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Asheville, North Carolina

Asheville Transit Authority

Ashland, Wisconsin

Ashland Bus Line

Ashtabula, Ohio

City of Ashtabula, Division of

Transportation

Atlanta, Georgia

Metropolitan Atlanta Regional

Transit Authority

Aurora, lllinois

Aurora Transit Authority

Bakersfield, California

Bakersfield Transit Authority

Baltimore, Maryland

Metropolitan Transit Authority of

Maryland

Baton rouge, Louisiana

Capitol Transit Company

Battle Creek, Michigan

Battle Creek Coach Company

Bellingham, Washington

Bellingham Transit System

Binghamton, New York

Broome County Transit Sytem

Boston, Massachusetts

Massachusetts Bay Transporta-

tion Authority

Butte, Montana

Butte Bus Lines, Inc. *

Canton, Ohio

Canton-North Canton Regional

Transportation

Cedar Rapids, lowa

Regional Transit Authority

Champaign, Illinois

Champaign-Urbana Mass Transit

District

Charleston, West Virginia

Kanawha Valley Regional Transit
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Authority

Chattanooga, Tennessee

Chattanooga Area Regional Tras-

portation Authority

Chicago, Illinois

Chicago Transit Authority

Clearwater, Florida

Central Pinellas Transit Author-

ity

Cleveland, Ohio

Cleveland Transit System City of

Shaker Heights, Dept. of Trans-

portation

Columbia, Missouri

Columbia Municipal Bus Lines

Columbus, Georgia

Columbus Transportation System

Columbus, Indiana

Columbus Municipal Transit Sys-

tem

Commerce, California

City of Commerce

Coral Gables, Florida

Coral Gables Municipal Bus Sys-

tem

Corpus Christi, Texas

Corpus Christi Transit System

Culver City, California

Culver City Municipal Bus Lines

Dallas, Texas

Dallas Transit System

Dayton, Ohio

Miami Valley Regional Transit

Authority

Daytona Beach, Florida

Daytona Beach Municipal Bus

Line

Denver, Colorado

Denver Metro Transit
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Detroit, Michigan

Detroit, Department of Street

Railways

Southern Michigan Transporta-

tion Authority

Duluth, Minnesota

Duluth Transit Authority

Elgin, lllinois

City of Elgin, Dept. of Transpor-

tation

Erie, Pennsylvania

Erie Metropolitan Transit Authr-

ity

Euclid, Ohio

City of Euclid Bus Lines

Eugene, Oregon

Lane County Mass Transit Dis-

trict

Evansville, Indiana

Evansville Metropolitan Transit

System

Everett, Washington

Everett Transit System

Fernandina Beach, Florida

Fernandina Beach Bus Lines

Flint, Michigan

Mass Transportation Authority

Ft. Lauderdale, Florida

Broward County Transportation

Authority

Fort Wayne, Indiana

Fort Wayne Transit, Inc.

Fort Worth, Texas

CITRAN-City Transit Service

Fresno, California

Fresno Municipal Lines

Gardena, California

Gardena Municipal Bus Lines

Grand Rapids, Mchigan

Grand Rapids Transit Authority
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Greeley, Colorado

Greeley Municipal Bus System

Greenfield, Massachusetts

Greenfield-Montague Transporta-

tioin Area

Halthom, Texas

Halthom City Transit Service

Hato Rey, Puerto Rico

Metropolitan Bus Authority

Henderson, Kentucky

City of Henderson Transit Comm.

Ithaca, New York

Ithaca Community Transit System

Jackson, Michigan

Jackson Public Transportation Co.

Jackson, Tennessee

Jackson Transit Authority

Jacksonville, Florida

Jacksonville Transportation Au-

thority

Jamestown, New York

Jamestown Motor Bus Operating

Acct.

Janesville, Wisconsin

City of Janesville Bus Dept.

Jefferson City, Missouri

Jefferson City Transit Authority

Joliet, lllinois

Joliet Mass Transit District

Johnson City, Tennessee

Johnson City Transit Division

Kalamazoo, Michigan

Dept. of Transportation, City of

Kalamazoo

Kansas City, Missouri

Kansas City Area Transportation

Authority

Kenosha, Wisconsin

Kenosha Transit-Parking Commis-

sion
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City of Knoxuville

Lafayette, Louisiana

Lafayette Municipal Transit Sys-

tem

Lake Charles, Louisiana

Lake Charles Transit Company

Lexington, Kentucky

City Bus Lines of Lexington

Lincoln, Nebraska

Lincoln Transit System

Little Rock, Arkansas

Central Arkansas Transit Author-

ity

Long Beach, California

Long Beach Public Transportation

Company

Long Beach, New York

City of Long Beach Bus Dept.

Los Angeles, California

Southern California Rapid Trans-

it District

Madison, Wisconsin

Madison Service Corporation

Maple Heights, Ohio

Maple Heights Transit

Memphis, Tennessee

Memphis Transit Authority

Metrill, Wisconsin

Merill City Bus Lines

Miami, Florida

Metropolitan (Dade County)

Transit Authority

Michigan City, Indiana

Municipal Coach Service

Minneapolis, Minnesota

Twin Cities Area Metropolitan

Transit Commission

Mobile, Alabama

City of Mobile, Dept. of Trans-

portation
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Monroe, Louisiana

Municipal Bus Department

Montebello, California

Montebello Municipal Bus Lines

Mooresville, North Carolina

Gabriel Bus Company

Muskegon, Michigan

Muskegon Transit Authority

New Castle, Pennsylvania

New Castle Area Transportation

Authority

New York, New York

New York City Transit Authority

Manhattan and Bronx Surface

Transit Operating Authority

(Affiliate of new York City

Transit Authority)

Niagara Falls, New York

Niagara Falls Transit System

Norfolk, Virginia

Elizabeth River Tunnel Commis-

sion

North Olmstead, Ohio

North Olmstead Municipal Bus

Line

Oakland, California

A C Transit

Oceanside, California

City of Oceanside Transit System

Oklahoma City, Oklahoma

Central Oklahoma Transportation

& Parking Authority

Olympia, Washington

Olympia-Tumwater Intercity

Transit Commission

Omaha, Nebraska

Metro Area Transit

Orlando, Florida

Orange, Seminole & Oceola Trans-

it Authority
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Oxnard, California

Oxnard Municipal Transit

Palo Alto, California

City of Palo Alto

Panamah City, Florida

City of Penamah City

Pekin, Illinois

City of Pekin Municipal Bus Sys-

tem

Peoria, lllinois

Greater Peoria Mass Transit Dis-

trict

Philadelphia, Pennsylvania

Southeastern Pennsylvania Trans-

portation Authority

Port Authority Transportation

Corporation of Pennsylvania &

New Jersey

Pittsburgh, Pennsylvania

Port Authority of Allegheny

County

Pomona, California

Pomona Valley Municipal Transit

System

Pontiac, Michigan

Pontiac Municipal Transit Sys-

tem

Portland, Oregon

Tri County Metropolitan Trans-

portation District of Oregon

Providence, Rhode Island

Rhode Island Public Transit Au-

thority

Pueblo, Colorado

Pueblo Transportation Company

Radford, Virginia

City of Radford, Department of

Transportation

Redwood City, California

City of Redwood City
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Rochester, New York

Regional Transit Service

Rockford, lllinois

Mass Transit District

Rome, Georgia

Rome Transit Department

Rome, New York

V.I.P. Transportation

Sacramento, California

Sacramento Transit Authority

St. Louis, Missouri

Bi-State Transit System

St. Petersburg, Florida

Municipal Transit System

Saignaw, Michigan

Saginaw Transit, Inc.

Salem, Oregon

City of Salem Department of Pub-

lic Works--Transit Division

Salt Lake City, Utah

Utah Transit Authority

San Angelo, Texas

City of San Angelo Bus Company

San Antonio, Texas

San Antonio Transit System

San Bernardino, California

Municipal Transit System

San Buenaventura, California

Citizens Transit Lines

San Diego, California

San Diego Transit Corporation

San Fransisco, California

San Fransisco Municipal Railway

Golden Gate Bridge, Highway and

Transportation District

Santa Ana, California

Orange County Transit District

Sant Barbara, California

Santa Barbara Metropolitan

$ Transit District
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Santa Cruz, California

Santa Cruz Metropolitan Transit

District

Santa Monico, California

Santa Monica Municipal Bus Lines

Santa Rosa, California

Santa Rosa Transit System

Savannah, Georgia

Savannah Transit Authority

Schenectady, New York

Schenactady Transit System

Seattle, Washington

Metro Transit

Shaker Heights, Ohio

City of Shaker Heights, Dept. of

Transportation

Shelby, North Carolina

Shelby Bus Lines

Sioux City, lowa

Sioux City Transit

South Bend, Indiana

City of South Bend Transporta-

tion Corporation

Spokane, Washington

City of Spokane

Springfield, Illinois

Springfield Mass Transit District

Springfield, Missouri

City Utilities of Springfield

Statesville, North Carolina

Statesville Motor Coach Company,

Inc.

Staunton, Virginia

Staunton Transit Service

Stevens Point, Wisconsin

Stevens Point Transit Commission

Stockton, California

Stockton Metropolitan Transit

District

Syracuse, New York

Central New York Regional Trans-
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it Authority

Tacoma, Washington

Tacoma Transit Department

Tampa, Florida

Tampa Bus Company

Terre Haunte, Indiana

Terre Haute Municipal Transit

System

Toledo, Ohio

Toleda Area Regional Transit Au-

thority

Torrance, California

Torrance Municipal Bus Lines

Trenton, New Jersey

Mercer County Improvement Au-

thority

Tucson, Arizona

Tuscon Transit Company

Tulsa, Oklahoma

Metropolitan Tulsa Transit Au-

thority

Utica, New York

Utica Transit Commission

Vancouver, Washington

City of Vancouver

West Palm Beach, Florida

Florida Transit Management

Corp.

Wichita, Kansas

Wichita Metropolitan Transit Au-

thority

Wichita Falls, Texas

Wichita Falls Bus System

Williamsport, Pennsylvania

City of Williamsport

Wilmington, Delaware

Greater Wilmington Transporta-

tion Authority

Winchester, Virginia

Winchester City Transit Lines
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Winston-Salem, North Carolina Winston-Salem Transit Authority
Yakima, Washington Yakima Transit Commission
Youngstown, Ohio Mahoning Valley Regional Mass

Transit Authority
[**29]

* Owned by the City; lease at no cost to private management.





